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MR JUSTICE MANCE:
Introduction
This appeal raises a short but significant point concerning a local authority's claim to recover possession from its tenant for non-payment of water charges accruing over a period from mid-1987 to date.  Less significantly in view of the abolition of rates, the local authority also relies on non-payment of a small sum outstanding on account of general rates since April 1990.

The appellant ("the Council") is a local authority and landlord of a dwelling-house at 10 Rupert Gardens, Loughborough Estate, London SW9.  The respondent, Mrs Thomas, has been tenant of this house since 16th January 1984.  Her tenancy was granted by a document which she signed, setting out figures for "maximum net rent", "general rate" and "water rate", with the note:
	"NB  The above charges, which are payable each week from the date of the tenancy, are subject to variation of which due notice will be given."

By the document, Mrs Thomas confirmed that she accepted the accommodation "subject to the clauses applying to tenancies of council dwellings, of which I have a copy".  The original clauses appear to have been replaced or varied, whether by agreement or under their terms, by the Council's "terms of secure tenancy agreement March 1992".  It is not suggested that any changes are critical for present purposes.  Among the terms of the March 1992 document are the following:
	"	Rent and charges
	8.1	The amount of rent and other charges payable by the tenant is the amount shown on the tenant's rent card.  The Council will issue annually a rent card showing the amount of rent and other charges to be paid by the tenant.

	8.2	The amount of rent and other charges payable (other than the level of water and sewerage charges) may be altered by the Council after giving the tenant four weeks' written notice of the alteration and informing the tenant of his/her right to end the tenancy.

	....

		Rent arrears	
	8.4	In the event of the tenant falling into arrears with his/her rent, the Council shall instruct the appropriate officers to investigate immediately and, where necessary, to take action under clause 22.1 to seek possession of the dwelling.

	....

	Payment of rent
	10	The tenant shall pay the rent and other charges shown on the rent card regularly and promptly when due.  The rent and other charges are payable in advance, the due date being shown on the current rent book."

Mrs Thomas's tenancy is and has been at all material times a secure tenancy within the meaning of what is now Part IV of the Housing Act 1985.  On 4th August 1994 the Council gave written notice under section 83 of the Act of its intention to seek possession of the house on Ground 1 of Schedule 2 to the Act, which applies where:
	"Any rent lawfully due from the tenant has not been paid or any obligation of the tenancy has been broken or not performed."

The reason given was that "rent and other charges [were] outstanding at 1st August 1994 [of] £701.11".  Of this sum, the bulk related to water charges and £108.10 to general rates.  Proceedings were begun on 9th May 1995, in which the Council claimed possession on the basis that rent had not been duly paid under the terms of the tenancy agreement.  Particulars were given by a schedule of rent arrears, which identified the weekly rent due and its components (gross or net rent, general rates, water rates, and other charges) and receipts (particularly housing benefit) from time to time. The housing benefit received in respect of Mrs Thomas was at all material times sufficient to discharge all sums due save general and water rates.  By the time the matter came before the judge, the amount outstanding for water charges had increased to £693.77, while the general rates outstanding remained at £108.10.  During the course of the hearing, the Judge gave leave to the Council, if necessary, to add to the Particulars of Claim an alternative claim to recover possession on the basis that, if the sums outstanding were not "rent", their non-payment constituted breach of an "obligation of the tenancy" within Ground 1 of Schedule 2 to the 1985 Act.

The Judge's decision
Mrs Thomas appeared in person before the Judge, with the assistance of her partner, Mr Ashton.  The Council was put to proof of its right to claim water charges from tenants such as the respondent.  The Council found difficulty in identifying the legal basis, necessitating several adjournments, but eventually through leading counsel it satisfied the Judge (a) as to the existence of legislation empowering it as a local authority to enter into an agreement, initially, with the relevant water authority and, latterly, with the relevant privatized water company (Thames Water Utilities Limited) for the collection and recovery of water charges due from tenants in respect of water supplied by the water authority or company;  (b) that it had entered into such an agreement, whereby it "undertook to collect that money from each tenant";  and (c) that it "follows that water charges are recoverable by [it] under the terms of the tenancy", in which connection the Judge noted that such charges were specifically referred to as payable in the appellant's form of secure tenancy agreement.

The Judge went on to hold that the water charges constituted rent for the purposes of Ground 1 to Schedule 2 to the 1985 Act and sections 84(2)(a) and 85(3)(a) of the same Act.  Although not addressing this specifically, he appears to have taken the same view of the general rates outstanding.  He gave judgment accordingly for a total of £801.87.  The Council then asked him to make a possession order.  He refused to do so, having regard to the terms of section 84(2)(a) which provide:
	"The court shall not make an order for possession -
		(a) on [Ground 1] unless it considers it reasonable to make the order, ....".

The Judge based his refusal on the view that it would not be reasonable, save in exceptional circumstances, to make a possession order for the purpose of enforcing a local authority's agreement to collect water charges made by a water company for water and allied services supplied by that company.  He said that this was particularly so "bearing in mind that Thames Water Utilities Limited is no longer a public service body".  The small amount of long outstanding general rates did not in his view "provide the exceptional circumstance in this case" or make it reasonable to make a possession order.  The course of argument before him and his brief reasons show that he was influenced to adopt his approach by the following considerations:  the charges were for water supplied to tenants by a third party, the third party was now privatized, the Council had undertaken the role of collecting water charges voluntarily and it would not, at least normally, be reasonable to use a possession order as a sanction to enforce payment of charges for water supplied by the now privatized third party.  The Judge sought at one point to encapsulate the last of these considerations by asking "is it reasonable for me to use a possession order as a sanction to .... ensure payment to the water company for selling its wares?".   He himself was ready to recognize that this was not an entirely accurate way of putting it, and, for reasons which will appear, I consider that it is not.  He also suggested that a similar situation could not occur in the private sector or in other sectors of public housing, such as those operated by housing associations.  Again, this is not accurate in principle, whatever may generally happen in practice.

The Council appeals against the Judge's exercise of his discretion, submitting that it was flawed in principle, based on irrelevant considerations and wrong.  Its notice of appeal also criticizes the judgment below as inconsistent, in so far as the Judge held that the water charges fell to be treated as "rent" and then distinguished such charges from other rent.  The Council's skeleton argument pointed out that there is no cross-appeal or respondent's notice in relation to the Judge's conclusions about the Council's entitlement to claim such charges as rent.  Having considered the papers in advance of the hearing, however, this court gave notice to both parties that it wished to hear argument on the question whether the water charges and, so far as the Judge held this, general rates payable to the council could properly be regarded as "rent or any other obligation" within Ground 1 of Schedule 2.

General rates
I start by considering more closely on what basis general rates were and water charges are payable by Mrs Thomas to the Council.  Taking first general rates, they were leviable by local authorities on occupiers of land, according to the annual value of the occupation, and they constituted a personal charge on the occupier.  The General Rate Act 1967 contained provisions enabling a rating authority to take proceedings for the recovery of unpaid rates.  See Halsbury's Laws of England (4th Ed.) Vol. 39, Rating, para. 9.  The Council was as the relevant local authority thus entitled to levy and receive from Mrs Thomas, for the benefit of the Council's general fund, rates in respect of the respondent's occupation of 10 Rupert Street, independent of any tenancy between them.  The tenancy agreement need not have mentioned rates at all, and they would then have been recoverable under the rating legislation by the Council in its capacity as local authority.  In fact, however, the Council stipulated to recover the rates under the tenancy agreement which it made with Mrs Thomas.  The Council, upon receipt of an amount on account of rates into its housing revenue account, was obviously bound to, and would in practice, account for it to its general fund.

There is no reason why the Council should not arrange with a tenant for payment of the rates in this way.  Indeed, until it was amended by paragraph 11 of Schedule 1 to the Rates Act 1984, section 50 of the General Rate Act 1967 expressly applied to "any person who (not being a tenant or licensee of the rating authority who pays his rates as part of his rent) is the occupier of .... any hereditament".  Schedule 14 to the Housing Act 1985, until replaced by Schedule 4 to the Local Government and Housing Act 1989, also referred to "amounts included in the rents and charges in respect of rates" as amounts which (except in the case of lodging-houses and hostels) were not part of the income of a local authority to be carried to the credit of its housing account (presumably because they fell to the credit of the general fund).  Schedule 4 to the 1989 Act contained no such exclusion, but still provided for the housing account to be debited with "the rents, rates, taxes and other charges which the authority are liable to pay for the year in respect of houses and other property within the account".  

Water charges - (a) the Council's position
I turn to water charges.  Under section 1(1) of the Local Authorities (Goods and Services) Act 1970, the Council was permitted to
	"enter into an agreement for [inter alia] (b) the provision by the authority for [any public body] of any administrative, professional or technical services".

Public body in this context included the then water authorities (see section 7(1) and (5) of the Water Act 1973).  By section 38 of the Local Government Act 1974, section 32A was inserted into the Water Act 1973, reading as follows:
	"32A. - (1)  A local authority and a water authority may enter into an agreement for the collection and recovery by the local authority on behalf of the water authority of any charges payable for services performed, facilities provided or rights made available in the local authority's area by the water authority.
	(2)  Without prejudice to any other method of recovery, where an agreement is entered into under subsection (1) above, any charges which, in accordance with the agreement, are to be collected and recovered by the local authority concerned may be demanded, collected and recovered by the local authority in like manner as, and together with, any amount due to the local authority in respect of the general rate."

The Water Act 1989 provided for the establishment of water companies.  By section 75 in Chapter IV of Part II of the Act:
	"75. -  (1)  The powers of every water undertaker and sewerage undertaker shall include power-
		(a)	to fix charges for any services provided in the course of carrying out its functions and, in the case of a sewerage undertaker, charges to be paid in connection with the carrying out of its trade functions;  and
		(b)	to demand and recover charges fixed under this section from any persons to whom the undertaker provides services or in relation to whom it carries out trade effluent functions."

It repealed sections 7 and 32A of the Water Act 1973, but provided by paragraph 40 of Schedule 25 to the 1989 Act :
	"..... the powers of a local authority under [the Local Authorities (Goods and Services) Act 1970] shall be deemed to include power to enter into an agreement for the collection and recovery by the authority, on behalf of any water undertaker or sewerage undertaker, of any charges fixed by the undertaker under Chapter IV of Part II of the Water Industry Act 1989."

The Act further provided by paragraph 51 of Schedule 26 for existing arrangements under section 7 of the 1973 Act to continue in force notwithstanding the repeal of that section.

Section 75 of the 1989 Act was itself replaced in similar terms by section 142 of the Water Industry Act 1991.  Paragraph 40 of Schedule 25 of the 1989 Act was likewise replaced in similar terms by section 2(1) and paragraph 20 to Schedule 1 to the Water Consolidation (Consequential Provisions) Act 1991.

The position is thus that the Council had at all material times the power to enter into an agreement for the collection and recovery by the Council on behalf of a water authority or company of any water charges payable or fixed for the supply of water by the water authority or company, at least in the Council's area.  The Judge, after hearing evidence, was satisfied that the Council had entered into such an agreement, currently with Thames Water Utilities Limited, whereby the Council "undertook to collect that money from each tenant".  He described the origins of the agreement as "lost in the mists of time", but set out certain of its characteristics which are worth mention.  The Council, consistently with the statutory language, claims and seeks to collect from its tenants the amounts fixed by the water company in respect of their particular properties.  When it comes to accounting to the water company, the Council does so on a lump sum and discounted basis (we were told, twice yearly).  The discounted lump sum is arrived at by negotiation and is based on the total water charges for all relevant Council properties, less a discount to take account of unoccupied premises and costs of collection.  Presumably, although this is not stated, the discount also takes account of the risks of non-recovery, since it appears that the Council undertakes to pay the water company the discounted lump sum, irrespective of what it recovers from its tenants.  We were told that the discounting means in practice, and is designed to mean, that the Council achieves for the benefit of its housing revenue account a surplus through collecting on behalf of Thames Water Utilities Limited more by way of water charges than the amount for which the Council has actually to account to that company.  It is always open to an agent to contract on such a basis, and I see no objection in the present statutory context to the arrangement made between the Council and the water company.  Any surplus accruing to the Council's housing account (which has been "ring-fenced" under the relevant legislation throughout the 1990s) enures to the benefit of all its tenants, since it enables the Council to keep rents down.

(b) The tenant's position
Turning from the arrangement made by the Council with Thames Water Utilities Limited to the Council's position in relation to its tenants, since the repeal in 1989 of section 32A of the Water Act 1973, the Council would not appear to have had power to recover such charges in like manner to general rates, and indeed the general rate has ceased to exist.  However section 32A of the Water Act 1973 itself provided that this method of recovery was "without prejudice to any other method of recovery".  The effect of the agreement between the Council as landlord and Mrs Thomas as tenant has been at all times such as to entitle the Council to claim from her the water rate or charges which the Council has arranged with the water authority or company to collect.

"Rent or other obligation of the tenancy"
The next issue is whether the general rates and water charges which are thus outstanding contractually from Mrs Thomas to the Council constitute "rent" or whether her contractual obligation to pay them constitutes an "obligation of the tenancy" so that Ground 1 of Schedule 2 to the Housing Act 1985 applies.  In my judgment, it is clear that they constitute either one or the other, and it is unnecessary in this case to choose between the separate concepts of "rent" and "an obligation of the tenancy".  It is not suggested that the difference between sections 85(3)(a) and (b) could be of any importance in the context of this case, or would lead to any different conditions being imposed if we were otherwise minded to make a possession order.

Out of deference to the careful argument which we have heard from Mr Baker on the meaning of "rent" and an "obligation of the tenancy" in the present context, I would say only that I see great force in his submission that rent in the present context bears an expanded meaning.  He cited to us Rent Act authorities such as C. H. Bailey Ltd. v. Memorial Enterprises Ltd. [1974] 1 W. L. R. 728 (C. A.), United Scientific Holdings Lt.d v. Burnley B. C. [1978] A. C. 904, 935B, 947C, 956E-H and 963G, Property Holding Co. Ltd. v. Clark [1948] 1 K. B. 630 (C. A.) and Sidney Trading v. Finsbury B. C. [1952] 1 A. E. R. 460 (C. A.) (where however the court's reasoning appears to have depended on the landlord's retrospective agreement to be responsible to the rating authority for rates), and he distinguished cases like Escalus Properties Ltd. v. Robinson [1996] Q. B. 231, where a different context and the history of the relevant legislation led to a stricter and narrower construction.  Counsel drew our attention to the parallel between Case 1 in Schedule 15 to the Rent Act 1977 and Ground 1 in Schedule 2 to the Housing Act 1985.  I have earlier in this judgment also mentioned the references to rates as part of rent in section 50 of the General Rate Act 1967 and Schedule 14 to the Housing Act 1985.  The position of water charges being collected by a local authority "on behalf of" a water authority or company in respect of water supplied by the latter to a local authority tenant is not however covered directly by any of the cases.  It is not exactly analogous to a landlord's claim to recover monetary sums which he has reserved to himself under a tenancy on account of heating or other services which he as landlord supplies.

Whilst seeing the force of Mr Baker's submissions, I think it preferable to leave any final determination of the question whether water charges are rent until a case where it is essential to decide it, when hopefully there would also be argument on both sides.  Even if water charges are not rent, I have no doubt that Mrs Thomas's obligation to pay them is an obligation of the tenancy within Ground 1.  Mr Baker referred us to R. M. R. Housing Society v. Combs [1951] 1 K. B. 486 (C. A.) and also Gower v. The Postmaster-General [(1887) 57 L. T. 527 for the limitations which may apply under this broad phrase.  In R. M. R. Housing, the court distinguished between an obligation of the tenancy and an obligation of the tenant which was personal to the tenant and effectively collateral to the tenancy, although it arose under the same agreement as created the tenancy.  The court held that an obligation to remain in an associated company's employment was an obligation of the tenant, not "of the tenancy".  In the context of legislation designed to give security of tenure (and also containing special provisions dealing with service occupiers), it would have been surprising if such an obligation had been regarded as a relevant "obligation of the tenancy".  In Gower, Kay J. had to consider whether a particular obligation ran with the land, and adopted a similar if not identical test, namely whether it was "merely collateral to the land" or "touches or concerns the thing that was demised".

In the present case, the water charges are due from the tenant as an occupier of the demised premises and a user of water there.  Although the water supplies are made by the water company to Mrs Thomas and the statutory framework envisages the collection of the water charges by the Council on behalf of the water authority or company, the practical effect of the agreements made (a) between the Council and the water company and (b) the Council and Mrs Thomas is that Mrs Thomas answers for water charges to the Council while the Council takes care of them vis-a-vis the water company.  It was explained to us that this system not only provides a potential surplus in the Council's housing account, to the benefit of all tenants including Mrs Thomas, it also corresponds with the Council's policy that tenants who are less well off and, in some cases perhaps, less capable of looking after their own affairs should be protected from the risk of having their basic utilities cut off, due to failure to meet relevant charges.  Some housing associations have, we were told, made similar arrangements, and the Council itself has some similar arrangements in relation to the supply of electricity and gas.  There may be council tenants who do not approve or appreciate the policy or the making of such arrangements for their benefit, but the legislation clearly empowers it and the Council is clearly entitled to adopt such a policy.  Where it has done so and has implemented it in the way described for the benefit of itself and its tenants, the resulting obligation on a tenant to pay to the Council the water charges must in my view be regarded as touching and concerning the demised house, and as an "obligation of the tenancy", even if it is not anyway rent.

Discretion
In these circumstances, the Judge was clearly right to conclude that he had jurisdiction to make a possession order under section 84(2) of the Housing Act 1985.  It is clear on the authorities, and is accepted by Mr Baker, that the discretion conferred by section 84(2) is broad.  The only question, in view of the language of section 84(2)(a), is whether the Judge erred in principle, took into account irrelevant considerations or came to a decision which no reasonable judge could reach in refusing to conclude that it was reasonable to make such an order.  

I take in turn considerations to which the Judge referred.  The fact that the water was supplied by a third party is no reason for refusing a possession order in circumstances where the Council had undertaken to pay the water charges to the third party and to collect them from its tenants.  The fact that the Council had no obligation to undertake this role is clearly irrelevant.  It had specific statutory power to undertake it, and it was Council policy to do so - in the interests of its tenants and the fulfilment of its own functions as the relevant elected local authority.  The fact that the statutory power was initially conferred at a time when water was supplied by a public body is irrelevant, as is the fact that the water is now supplied by a privatized water company.  The express conferral in the 1989 and 1991 Acts of power on a local authority to enter into an agreement for the collection and recovery, on behalf of any privatized water company, of any charges fixed by such a company demonstrates the irrelevance of privatization.  The fact the Council's policy and the agreements which it has with water companies and with its tenants could, in certain circumstances of default, lead to tenants losing possession of their houses on account of non-payment of charges which would not normally expose other tenants to forfeiture of their leases is no reason for refusing a possession order, once it is accepted, as it must be, that the agreements were made pursuant to express statutory power and proper Council policy and were in the general interests of tenants.  In short, I see no justification for saying that it could only be reasonable in "exceptional" circumstances to make an order for possession based on breach of a tenant's undertaking under his or her tenancy agreement to pay water charges to the Council.

Conclusion
The Judge's approach was thus wrong in principle and influenced by irrelevant considerations.  He should have approached the matter on the basis that Mrs Thomas was in breach in failing to make monetary payments to the Council, and the Council was out of pocket, and tenants as a whole disadvantaged, to the extent of the sums claimed.  In these circumstances, it falls to this court to re-exercise the discretion under section 84(2)(a).  It is however legitimate to note that the sums claimed go back over a long period, during which (a) it appears there was a dispute in principle about the Council's right to claim such sums (although, I would add, no dispute that they were due to someone), (b) the Council took one set of proceedings, discontinued them in 1992 and did not commence the present proceedings until 1995 and (c) the Council was on several occasions unable to explain its position, resulting, in the Judge's words "in several adjournments of this case and probably deepening suspicion on the part of the defendant".  It is true that Mrs Thomas appears not to have followed the Judge's advice on the occasion of at least one hearing to put money aside regularly, but it is nevertheless hardly surprising that, until the dispute of principle was resolved, the amount due and uncovered by any sums set aside simply continued to grow.  So far as the Council appears to bear some responsibility for delay in resolving the dispute, the court might take a more lenient attitude in respect of at least that part of the outstanding amounts which has arisen since 1992.  Even so, the bulk (around £650) of the amount outstanding goes back to before 1992.  On the face of it, the only order which it would have been reasonable for the Judge to make was a possession order, the operation of which would be suspended on conditions.

Matters have however now moved on.  Firstly, the Council made clear before us that the only condition which it would seek in relation to the suspension of the operation of a possession order would be that Mrs Thomas pay in respect of arrears an amount of £2.40 a week.  This corresponds with the maximum which the Council could seek to have deducted from the income support payments being made to Mrs Thomas by the Department of Social Security.  Secondly, during the hearing before us, it emerged that, subsequent to the monetary judgment ordered by the Judge in favour of the Council, the Council has in fact been able to persuade the Department of Social Security to deduct such an amount from Mrs Thomas's income support payments in its favour weekly (over and above an amount of £3.68 also being deducted weekly on account of current water charges).  The Council has thus obtained without any possession order all that it seeks in effect by a possession order.  I understand from what Mrs Thomas said to us that she raises no objection to this arrangement continuing.  Indeed, she relied on its existence before us.  So far as appears, therefore, there is no reason to believe that the Council will not continue to receive the only amounts which it would have sought as a condition of suspension.  On that basis, in the changed position as it now stands, I see no purpose in making any suspended possession order in the Council's favour at this stage.  However, in case circumstances change, I would give liberty to apply.

LORD JUSTICE KENNEDY:  I agree.

